DECISION
No 125/01.03.2007 

The proceedings were initiated by the application of 
“Mobiltel” EAD (“Mobiltel” EAD), Sofia against „BTK Mobile” EOOD, Sofia, which pleads with Commission on Protection of Competition to ascertain the committed infringements under Art.30, Art.31, Para 1 and Para 2 and Art.32, Para 2 and Para 4 of LPC (repealed) and imposing pecuniary sanction provided by the law.  

It is specified in the application that “BTK Mobile” EOOD organized an advertising campaign in connection with launching its new subscription plan. The claimant considers that the advertising  makes a direct comparison between prices and services related to data transmission and offered on the Bulgarian market by the mobile operators, whereby it suggests to the customers that the “BTK Mobile” EOOD price is the lowest for the same service. In this way the advertising is misleading, since it compares services, which are different in terms of features, characteristics, and quality. One of the six price packages of the defendant was presented, where part of the specific features and characteristics render the service unique in comparison to similar services offered by the other mobile operators.


According to the claimant, the listed characteristics of the service offered by “Mobiltel” EAD render it one of a kind, as no other service with similar quality and characteristics is currently offered on the market for mobile Internet access. 
The claimant considers inadmissible to maintain that its service is more expensive, since it is a newer generation service and has qualitatively different features and characteristics that cannot be compared to the characteristics of the service advertised by the defendant. 

An application was made for ruling a decision, with which CPC to ascertain the committed infringement and impose a pecuniary sanction on the offender as provided by LPC (repealed).

The defendant objected against the allegations in the application, emphasizing that the coverage is in full conformity with the licensing and legal requirements, and the comparison with the DATA 1000 package was made because only this package is comparable to the service “VIVATEL TRAFFIC”. The “VIVATEL TRAFFIC” service is a mobile Internet access service and has an included traffic of 1024 MB, while the service DATA 1000 has an included volume of 1000 MB, which makes the two services fully comparable in terms of volume and intended purpose. The comparison is made accurately and properly and it does not attribute non-existent properties either to the service of the competitors, or to one’s own services. The advertising does not contain inaccurate or misleading information neither relating to the services offered by “BTK Mobile” EOOD, nor relating to the services offered by “Mobiltel” EAD. The data contained in the advertising are public and accessible for all customers. 
The defendant does not share the opinion that, as a result of the advertising, there is a harmful effect on the claimant or that there exists a danger of its occurrence, since no specific evidence has been presented in support of this hypothesis. The objectification of the occurrence or the actual possibility of an occurrence of a harmful effect would find expression in a negative change in the realized profit from the activity; which was not evidenced either. A loss of customer confidence can take place only if the published information is untrue, and in this case all presented facts correspond to the truth. 

In the course of the proceedings, information was requested from third parties in connection with establishing the factual context. 

After analyzing the collected evidence under the file, the Commission assumed as factually established the following: that the parties are in competitive relations.  

The advertising campaign of the defendant was conducted in the period 27.09. – 30.10.2006 through advertisements in magazines and the national press, Internet banners, flyers and posters.  

The subscription plan „VIVATEL TRAFFIC”, offered by the defendant, is valid only for the use of the mobile Internet service through GPRS, with 51.7% area coverage and maximum speed, which can be reached in the operator’s network - 236 kbps/s.

The price package of the claimant „D 1000” is one of the six packages for access to the mobile Internet and WAT service through GPRS (EDGE) UMTS (HSDPA). It is characteristic of this service that it provides mobile access to the Internet through different technologies depending on the end-point device of the subscriber, the network coverage of each one of the networks, and the specific location. In this way, „Mobiltel” EAD provides its subscribers with the opportunity to use not only the 2G network, but also the 3G network, which secures greater quality and significantly higher data transmission speed. The price package is related to the use of a data card, which is offered solely by the claimant. 
From the established factual context, CPC adopted the following as to the legal aspect: 
Under Art.30 of LPC (repealed)

In the specific case, the parties realize long-distance telecommunication through a public cellular long-distance telecommunication mobile network of GSM standard, including the service “mobile Internet” and therefore they are in competitive relations.  

In order to judge whether the actions of the defendant party are performed in contradiction to the good faith trade practice, CPC examined the specific acted forms of unfair competition, indicated in the application, which pertain to Art.30, Art.31, Para 1 and Para 2 and Art.32, Para 2 and Para 4 of LPC (repealed).
However, as far as the parties are not bound to provide legal qualifications of the act, but it is sufficient to factually specify the deed, as well as with a view to the official basis with the CPC and the impossibility for one and the same action to be brought under several provisions of Chapter VII of the law, then the Commission will examine the actions of “BTK Mobile” EOOD within the context of Art.31, Para 2 of LPC (repealed), since this case concerns a comparative advertising, and the claimant has only mechanically referred to several provisions of Chapter VII LPC (repealed) without substantiating its grounds for the existence of violations committed as per these provisions.

Under Art.31, Para 2 of LPC (repealed)

The comparison of services, subject of the defendant’s advertising, was based only on the price and the data volume, offered by the operators, without taking into account the rest of the parameters influencing the different price level of the two packages.  The advertisement does not contain information on the essential characteristics and qualities of the advertized services such as speed, area coverage and quality.  In this way, the claimant takes an unfair advantage in the comparison of the two packages, which could mislead the customer with respect to the advantages of the service offered, comparing it with the service, offered by the competitors.  It concerns an advertising, which is built on the comparison of the mobile Internet service offered by “BTK Mobile” EOOD with the service of „Mobiltel” EAD in a fashion that suggests to the customers that they receive the same type of service, but at a price significantly lower than the one offered by the competitor. Notwithstanding the fact that both operators offer the same type of services, they differ in terms of the technical parameters offered, for which the Commission accepted that the defendant falls within the hypothesis of Art.31, Para 2 LPC (repealed).

